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Introduction :

It’s not surprising that physicians fear lawsuits, 
as more than 61 percent of doctors older than 
55 have been sued at least once, according to the 
American Medical Association.

The media maximizes this fear with frequent 
stories about high judgments and horrific cases, 
but this is more sensationalism that what is the 
norm.

The facts are this:
Physicians often win malpractice lawsuits. 
A study appearing in the New England Journal 
of Medicine of 2011 found that while most 
physicians will be sued for malpractice before 
age 65, claims brought against physicians rarely 
result in payment to the plaintiff. The report was 
based on physician-level malpractice claims from 
a large professional liability insurer.

Malpractice payouts are costing less. In 
2012, a total of 12,142 malpractice payouts were 
made, amounting to $3.6 billion. While $3.6 
billion is still pretty massive, it’s 3.4 percent 
lower than the total amount paid out for 
malpractice in 2011, according to an infographic 
put forth by medical malpractice insurer 
Diederich Healthcare based on information 
from the National Practitioner Data Bank. The 
totatl payout amount each year has steadily 
dropped since 2003.

Most payouts are due to settlements, not 
judgments. Ninety-three percent of payouts 
made in 2012 were results of a settlement. Only 
5 percent were due to judgments, according to 
Diederich report. BMJ Quality & Safety recently 
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published a study by Johns Hopkins Univeristy 
researchers, who examined 25 years of 
malpractice data from the National Practitioner 
Data Bank.  The researchers looked specifically at 
about 350,000 malpractice allegatio
ns from 1986 to 2010 that led to payouts. The 
study found that diagnostic errors - defined as 
missed, wrong or delayed diagnoses - accounted 
for nearly 29 percent of all successful claims. 
Researchers noted that the fear of malpractice 
suits for a missed diagnosis is a major driver 
behind defensive medicine. (Wall Street Journal, 
4/22/13).

So what can be done to reduce this fear? The 
following chapters explain defensive medicine, 
the harm it is doing to doctors, patients and the 
healthcare system, and how to switch to offense 
instead of defense.
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Chapter 1 :
The

Impact
of

Defensive
Medicine

The practice of defensive medicine is an 
ineffective shield against lawsuits, instead giving 
doctors a false sense of security that tests and 
procedures can prevent them from being sued.

Unfortunately, it’s become commonplace. 
Despite what these physicians practicing 
defensive medicine may think, it does not 
in fact provide the best source of protection 
against liability.

I vividly remember, at the age of nine, a turtle 
about half-a-foot in size was creeping slowly 
across an old country route 9G in upstate 
Germantown, N.Y. His chances of surviving 
the trek rapidly diminished as I could hear a 
truck approaching from around the bend. I 
instinctively scooped up the creature before 
his ultimate demise and decided to keep my 
rescued creature as a pet. Maybe this wasn’t 
such a great idea. Two days later, I found his 
shell stuffed in the freezer. My dad, an avid 
hunter, decided my turtle would make better 
turtle soup than a pet. To this day, I won’t eat 
turtle soup.

So what’s the point of sharing this semi-horrid 
story about my unforgotten briet venture with 
a turtle? It’s to illustrate the ineffectiveness of a 
turtle’s hard shield against unforeseeable harms.

What is defensive medicine?
By definition, defensive medicine is “medical 
practices designed to avert the future possibility 
of malpractice suits. In defensive medicine, 
responses are undertaken primarily to avoid 
liability rather than to benefit the patient. 
Doctors may order tests, procedures, or visits, 
or avoid high-risk patients or procedures 
primarily (but not necessarily solely) to 
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reduce their exposure to malpractice liability. 
Defensive medicine is one of the least desirable 
effects of the rise in medical litigation. 

Defensive medicine increases the cost of health 
care and may expose patients to unnecessary 
risks.” (Medicine.net)

“Turtle medicine”
Defensive medicine is similar to behaving like 
a turtle, which is why I call it “turtle medicine.” 
Lawyers love those of us who practice “turtle 
medicine” because it’s an opportunity to make 
us into “turtle soup.”  We should refuse to be 
anyone’s dish of the day. Physicians cannot have 
truly fulfilling careers in medicine when afraid 
of every patient. How can we heal our patients 
when all we worry about is ordering tests that 
might protect us from liability?

Most everyone knows the story of “The Turtle 
and the Hare.” Turtles protect themselves by 
retreating into their shells. Unable to penetrate 
the tough shell, the attacker usually gets 
frustrated and abandons the attack. Anytime 
a turtle senses the presence of danger his 
immediate response is to withdraw into his shell 
for self-preservation. How is this like defensive 
medicine? If a physician fears a lawsuit during 
an encounter with a patient, he may retreat into 
his “shell” and order the test or procedure that 
will maximize his protection against a threat of 
liability. Fear dictates patients care.

Don’t practice medicine based on fear. 
During the early years of the AIDs crisis, I 
admitted and AIDS patient as an intern and 
cared for him until his death one year later. 
The other interns feared acquiring the HIV 
virus so they refused to be assigned to him. I 
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performed all sorts of risky procedures on this 
gentleman. I am committed to the caring and 
healing process, even if that places me in harm’s 
way. A police officer understands that their duty 
to protect society trumps the risk of harm that 
may occur. We chose this profession, risks and 
all. I advocate that physicians become more 
like warriors than turtles. A warrior is trained to 
defend against attacks, anticipate moves and slay 
the “malpractice beast.”
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Chapter 2 :
Consequences

of 
Defensive
Medicine

David Newman-Toker, an associate professor of 
neurology at Johns Hopkins University and lead 
autor on the study on malpractice data from 
the National Practitioner Data Bank referred to 
in the introduction, says that more testing will 
not reduce the issues that lead to malpractice 
claims. He said that 40 percent of emergency 
department patients complaining of dizziness 
receive a CT scan, which costs about $500 
million and is typically “useless” in determining 
the cause. (Washington Post, 4/22/13)

So, why are physicians ordering these tests? 
Fear of liability is probably the biggest reason. 
Let’s look more closely at the consequences of 
defensive medicine.

It leads to economic waste.
According to one study, defensive medicine 
wastes up to $850 billion dollars of annual 
health care costs (Report by Jackson Healthcare, 
“A Costly Defense: Physicians Sound Off on the 
High Price of Defensive Medicine.)

This means billions of dollars are spent 
when physicians order unnecessary tests and 
procedures, incorrectly thinking they are 
protecting themselves from liability. This is a 
waste of time AND money.

The cost of defensive medicine is greatly 
underestimated because the practice of 
defensive medicine is not the act itself, but a 
frame of mind. There are varying degrees of 
defensive medicine. On the one end, the only 
plausible reason that a provider orders the 
test or procedure is purely to protect him or 
herself from liability. For example, a patient 
demands a CT scan for a minor head injury. 
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There is absolutely no indication the procedure 
is necessary, yet because of the miniscule 
chance there is a subdural hematoma, the test is 
ordered.

The there is what I call the “grey zone,” where 
a test might be indicated at only certain 
intervals, but the provider orders the test more 
often as a defensive posture. For example, 
the American Cancer Society recommends 
cervical cancer screening every three years, a 
dramatic move from the prior recommendation 
of yearly screening. Providers may pause at 
implementing these recommendations because 
of fear of litigation and the perception that 
reduced screening is only about saving money. 
In such cases, even though the provider is 
guided by current recommendations, the 
refusal to adapt is likely due to defensive 
medicine. 

It may place a patient at greater risk of 
harm.
For example, a patient may be unnecessarily 
exposed to radiation from multiple CT scans 
or undergo a procedure such as a CT-guided 
lung biopsy that results in a pneumothorax and 
subsequent chest tube placement. We already 
know that over-ordering of cancer screening 
tests has resulted in unnecessary procedures. 
The PSA test for prostate cancer has led to 
invasive biopsies, impotence and incontinence. 
Overly aggressive testing can do more harm 
than good.

It could lead to a delay in access.
Doctors practicing diversion or avoidance 
behaviors by not seeing patients or referring 
patients with complex cases cause patients to go 
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to other providers who may have limited clinical 
availability or access. Primary care doctors 
referring to a specialist or the emergency room 
can result in a backlog of patients waiting to see 
a specialist or costly and unnecessary ER visits. 
The shift of responsibilities to the specialists 
and ER doctors creates liability risks including 
potential harm to the patient if there is a delay 
in care. Specialists can’t discern appropriate 
from inappropriate referrals. Patients needing 
specialty care end up waiting longer for care 
because the specialist is backlogged seeing 
unnecessary referrals caused by diversion.
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Chapter 3 :
Is defensive

medicine 
enough to shield

you from 
a lawsuit?

Defensive medicine has become an acceptable 
“standard” in the medical community. Patients 
don’t complain because they feel a great deal of 
security in tests and procedures without clearly 
understanding the appropriateness or risk 
associated. The physician-patient relationship is 
becoming more based on customer service, not 
on trust. 

Here are two primary reasons why defensive 
medicine is not enough to shield physicians 
from lawsuits:

1. More tests and procedures do not equal 
correct diagnosis. Let me give you an example: a 
78 -year-old woman complained of a headache, 
but labs and the CT scan are negative. The 
patient was given a presumptive diagnosis of 
acute sinusitis and sent home on antibiotics 
and decongestants. She returned the following 
day completely blind in one eye. The doctor 
failed to diagnose biopsy confirmed temporal 
arteritis. Has she been diagnosed early, steroids 
may have prevented irreversible blindness. The 
doctor ordered tests for a headache and could 
have ordered even more tests, like an MRI or 
lumbar puncture. Either one would have failed 
to lead to the proper diagnosis. The problem 
here is that the doctor failed to include temporal 
arteritis in the differential, which would have 
led to ordering the right tests: a specific blood 
test and biopsy. Clearly, more tests do not 
necessarily guarantee the right diagnosis. 
Making an incorrect diagnosis, no matter how 
many tests are ordered, does not equate safety 
from a lawsuit.

Page 10



2. Patients sue for other reasons including:
• Delay in diagnosis
• Delay in reporting test results
• Serious adverse medication outcomes
• Procedural complications
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Chapter 4 :
Offensive 
medicine :

An entirely 
different frame

of mind.

Offensive medicine is an entirely different frame 
of mind from defensive medicine. You have a 
choice. It is a healthier and more proactive way 
to live and practice medicine. 

In sports, the best teams win championships by 
having both a great defense and a great offense. 
Defensive medicine is simply not enough to 
make us “winners” against tort liability. We need 
more. We need an offensive game plan. I call it 
the three “L”s of offensive medicine: Look, listen 
and learn.

LOOK means to be aware and alert. Keep eyes 
wide open at all times looking for issues in:

How we communicate with patients and staff.
We need to dissect scenarios where we failed to 
properly communicate with patients and staff. 
As and example, an emergency room physician 
reads and reviews the CXR and informs the 
patient it is negative. The patients is discharged, 
but later gets a call from the nurse informing him 
that the CXR did in fact show pneumonia. The 
patient is upset with the physician. This could be 
prevented by better communication. The more 
appropriate statement to the patient is: “I’ve 
reviewed the CXR and it appears negative, but a 
final reading will be done later and we’ll call you 
with the final result if it’s different.” Be clear and 
concise in talking with patients and make sure 
they understand your message.

How patient communication is delegated. A 
gastroenterologist has ordered special genetic 
testing to rule out the need for an endoscopy 
that the family requested be performed on a frail 
and elderly patient. This specialist customarily 
has nursing staff report negative and positive 
test results to patients. The nurse calls the family 
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with the negative test, but the family is angry 
because they don’t understand the results or how 
it relates to the patient not being able to get an 
endoscopy. In this case, the notification process 
needs to be assessed for what is appropriate 
to delegate and what results warrant extra 
clarification from the physician.

How painful procedures impact a patient’s 
satisfaction of care. As an ER doctor, I’ve 
known for years that one of the single most 
painful procedures a patient can experience 
is the insertion of a NG tube. This can be an 
unforgettable experience. Because I empathized 
with their pain, I always took the time to 
lubricate the nose and throat with liquid 
anestheticc before introducing the catheter. 
Patients may measure the quality of service 
by their comfort through painful procedures. 
You could be the best doctor in the world, but 
insensitivity to a patient’s pain tolerances may 
make them perceive you otherwise.

LISTEN means to:

Actively listen to patients and staff. Raised as an 
only child, I received a lot of parental attention. 
As a young adult, I expected people to prioritize 
listening to me. Soon enough I realized that 
this is a two-way street. If a nurse is talking to 
me, instead of typing away and listening half-
heartedly, I stop whatever I’m doing, turn to the 
nurse and listen. When I meet patients, I commit 
to giving that person my undivided attention, 
even in this electronic medical record age. It 
sends the message that “I care and respect you.”

Listen to complaints. As painful as it is to 
get negative feedback , carefully listening to 
comments can help tremendously. Ignoring 
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or being dimissive of patient complaints could 
eventually lead to a tort claim.  In a “Policy 
Research Perspective” report for the American 
Medical Association, Carol  Kane, Ph.D. 
presented a summary of physicians’ experience 
with medical liability claims based on data from 
the American Medical Association’s 2007-2008 
Physician Practice Information (PPI) survey. 
As part of the report, Kane analyzed a 2002 
paper that examined patient complaints and 
organizational risk management in relation to 
level  of clinical activity [Hickson, Gerald B. et 
al. “Patient Complaints and Malpractice Risk.” 
JAMA 287 ( June 12, 2002): 2951-2957]. 

The researchers found that higher numbers of 
patient  complaints and higher levels of  clinical 
activity were associated with a greater amount 
risk management activity. Kane stated that 
more complex clinical activity may be indicative 
of less time per patient and “less attention to 
interpersonal and/or technical aspects of care.” 
As a hospital administrator, I find many patient 
complaints valid in some ways because they 
often are based on lack of communication, 
miscommunication and the patient’s perception 
that he isn’t a priority or worthy of the doctor’s 
time.

Listen to yourself. This isn’t taught in medical 
schools: follow your intuition. How many times 
have you seen a sick patient and despite normal 
test results, you know there’s something wrong. 
That’s a gift called clinical intuition. I remember 
evaluating a 14-year-old thin and healthy girl 
presenting with non-traumatic CP, with all labs, 
EKG and x-rays returning negative. She had 
no risk factors for pulmonary embolus. It just 
didn’t make any sense to me. My gut was telling 
me that something was wrong, so I ordered a 
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CT of the chest. The nurses thought that I had 
gone crazy, but as it turned out she had a PE. 
Now, I don’t order a CT on every young girl 
that presents with CP, of course. Following your 
intuition is not defensive medicine. This is what 
leads to healing and saving lives - not ordering 
expensive and unnecessary tests.

The last L is LEARN.

Learn about strengths and weaknesses in 
your bedside manner and clinical skills. 
Be proactive. Get honest feedback from 
colleagues or supervisors. Take advantage of 
new “clinical simulation labs” where you can 
interview patients while being recorded. Many 
organizations offer CME to help improve clinical 
skills.

Learn from past mistakes in diagnosis, even if it 
didn’t lead to a tort claim. Learn from the “near 
misses” or close encounters, such as delayed lab 
reporting or wrong test or medication orders.

Learn the most effective ways to communicate 
with patients and staff. The biggest key to 
communication in any relationship: listening. 
When speaking with patients, sit down and take 
the time to listen to what they are saying while 
doing nothing else. Face-to-face communication 
cannot be replaced by email, text or phone 
- even though using modern technology is 
quicker and easier. When communicating with 
a patient or staff member, repeat concerns and 
questions before answering to make sure clear 
understanding exists on both ends. Train staff to 
repeat orders and lab requests and always notify 
you about patient and family concerns.

Learn the LAW. An offensive strategy  includes 
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knowing all the legal issues as they relate to your 
practice , including HIPPA, informed consent, 
anti-kickback statutes regarding Medicare fraud, 
elder laws regarding neglect and pain medication 
abuse. Understand your rights as a client or 
defendent in a tort claim.

Be proactive and vigilant in your daily clinical 
practice, and open to feedback that leaads 
to refelection and improvement. As doctors, 
we must be committed to learning - not only 
about new advances in medicine, but about 
communication and leadership. Leading change 
has a positive effect on everyone. That’s how 
champion practices are created.
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